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Sometimes a deal is completed and legally
binding even before the contract is signed.
A letter of intent or even a handshake can

often seal the deal.

BY MILTON BORDWIN

ontract law comes from
Olde England and grew out
of simple cases in rural set-
tings. Haggle a little over the
price and deals could be
made quickly. There were none of the
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long complex negotiations we go
through now. Today business, and
consequently the law, have gotten
more complex. Lawyers use multi-
volume sets of “legal checklists” to be
sure to cover all the details, often caus-
ing negotiations to stretch out over
months.

At some point during the early ne-
gotiations, the parties sign a prelimi-
nary “deal sheet,” either a letter of in-
tent, term sheet, memorandum of
understanding or protocol (used in
some European countries). But when
does a signed document become an en-
forceable contract? When is the negoti-
ation process completed and the con-
tract legally binding? Can the contract

LEGAL BRIEFS

be considered binding even while
you're still negotiating? Often, there are
RO easy answers.

CG on the Move

CG Co., a two-person accounting firm,
needed larger offices, so they first met
with the landlord’s property manager, a
Mr. Gibbs, at the building during the
sumumer. By September, they had settled
on the space, rent and other lease terms,
and CG gave Gibbs a written letter of in-
tent stating the deal. In response, the
landlord’s home office sent back its
“Standard Form Lease,” ready for sign-
ing, with a floor plan attached and all
blanks filled in except for the com-
mencement date. Gibbs told CG that
when it signed the lease, “there would be
a deal” In October, CG signed the lease
and Gibbs sent it on to the landlord’s
home office for countersigning. Then it
talked about a firm move-in date.

CG informed Gibbs that, as ac-
countants, they couldn’t move during
“tax season,” January 1 to April 15; and

in early November, Gibbs wrote CG *

that the landlord would use its best ef-
forts to have the space ready by January
10. After more delays and talks, CG
and Gibbs agreed to an April 15 com-
mencement date for the lease. Gibbs
gave CG a lease amendment covering
this new point. CG signed and re-
turned the amendment to Gibbs, but
CG still-didn’t have the original lease
back signed by the landlord, despite re-
peated requests to Gibbs.

The bad news came in March: The
landlord sent a letter saying that the
CG lease “had been presented to my
lease committee and they have deter-
mined at this time that they cannot ac-
cept the proposed lease.” As it turned
out, the landlord was able to lease the
space to a major publisher as part of a
full-floor deal, which was much more
advantageous to the landlord.

CG found other space but had to
pay more rent than the landlord’s lease
rate. It also lost the expenses incurred
in preparing to move into the original
building. CG sued the landlord for all
theése damages.

The landlord claimed “there was
no deal here until I signed the lease,”
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pointing out the language to that effect
in his standard form. “And my rental
agent, Gibbs, had no authority to bind
me on a lease.” The trial judge agreed,
finding no such authority, yet she
awarded CG more than $82,000 in
damages, legal fees, costs and interest.
For purposes of this case, it was as
though the lease had been signed and
then violated by the landlord.

The judge ruled that the landlord
could not deny that there was a lease
by claiming that there was no deal un-
til he signed. He was prevented by law,
legally “estopped” by his agent’s assur-
ances and his own delaying actions
that misled CG into thinking the deal
was done. The landlord lost again on
appeal, where the judge found enough
“circumstances to work an estoppel,
i.e., the pattern of conduct of the de-
fendant and its agents, was calculated
to misrepresent the true situation to
the plaintiff, keep him on a string, and
make the plaintiff conclude—reason-
ably—that the deal had been made
and that only a bureaucratic formality
remained.”

The courts found the landlord
had his agent assure CG that the lease
deal was on; then presented a complet-
ed lease form and later an amendment,
which CG signed. These landlord ac-
tions intentionally conveyed to CG
that it was a done deal. CG stopped
looking for space, spent money mak-
ing plans and otherwise got ready to
perform its part of the deal. And all the
time, the landlord was shopping the
deal elsewhere, looking for a bigger
tenant and better terms.

In the colorful language of the
Appeals Court judge, “Landlord and
his agent led the plaintiffs across the
Rubicon, and then told them to fish. It
was conduct beyond the toleration
even of persons inured to the rough
and tumble of the world of com-
merce.” But what are the rules? How
far can you go during negotiations and
still not be locked into a deal before
you intend to be?

The Restatement (2nd) of Con-
tracts, which tries to spell out basic legal
rules generally applicable throughout
the United States, says, “A promise

Conclude negotiations
as soon as possible.
The longer it takes
to make a deal, the

more risks of
failure you face.
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which the promisor [landlord] should
reasonably expect to induce action or
forbearance on the part of the
promisee [CG] and which does induce
such action or forbearance is binding
if injustice can be avoided only by en-
forcement of the promise.” (sec. 90)

Bigger Case, Same Rules

In this next example, there were also
words in the contract as to when it be-
came “legally binding” Mr. S had
signed an elaborate letter of intent, but
was eventually unsuccessful in trying
to buy a division of Federal, a large,
public company. So he sued. This let-
ter of intent, which one judge called “a
document peculiarly schizophrenic in
expression,” wins the “Blowing Hot
and Cold” award:

COLD: “This letter is not intend-
ed to create, nor do you or we present-
ly have any binding legal obligation
whatever . . . relating to such sale and
purchase . . . No further obligation will
arise until a definitive agreement is re-
duced to writing and executed . . ”

HOT: “However, it is our inten-
tion, and, we understand, your inten-
tion immediately to proceed in good
faith in the negotiation of such bind-
ing definitive agreement....

COLD: “It has been agreed that
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we are under no moral or legal obliga-
tion to refrain from negotiating the sale
of the business with others until the de-
finitive agreement has been executed.”
(And the letter ends with Federal giv-
ing Mr. S a right of first refusal to pur-
chase on the same terms as any other
offer Federal receives before a set date.)

In a trial that began in 1981 and
was ruled on in 1989, the judge stated,
“The letter of intent is a contract.” But
that decision was reversed in an inter-
mediate appeals court in 1991. The ap-
pellate court found no legally binding
contract except (under the “hot” clause
mentioned above) a legal obligation to
negotiate in good faith. Finally, a fur-
ther appeal to the state supreme court
in 1992 reversed the appeals court and
found there was no legal obligation to
negotiate in good faith whatsoever.

So first the two parties couldn’t
agree and the trial judge found a con-
tract. Then the three appeals court .
judges thought the trial judge was
wrong. Finally, the four supreme court
judges thought both the trial judge
and the appeals court judges were
wrong. Eight judges; three differing
views; 11 years in court with the “me—"i‘
ter running” on whether there was a
deal or not — Only in America!

Recommendations

© Time is your enemy! Compress
and conclude negotiations as soon as
possible. The longer it takes to make a
deal, the more risks of failure you face:
A new competitor appears on the scene
with a better deal; markets, prices or
conditions change. These changes could
result in lawsuits. Some parties choose
to lock themselves in a room and come
out only with a signed contract. Limit
the time and space of your negotiations
and you increase your chances of con-
cluding the deal you want in a way that
also binds the other party.

® Decide upfront. Know whether
you're legally bound at all to any oblig-
ation (e.g., confidentiality, non-com-
pete, etc.) before a formal contract is

~ signed. You may decide that until it’s

all agreed on, there’s no deal and each
of you is free to pursue other options.






