RUBINA~ND
RUDMANL»

Attorneys at Law

50 Rowes Wharf
Boston, MA 02110

April, 2008

There have recently been a number of changes in
the Family and Medical Leave Act (“FMLA”), as well as
proposed changes in the Department of Labor’s regula-
tions.

The statutory changes relate to military service
members. Effective January 28, 2008, the Act permits
employees to take unpaid leave to care for an injured ser-
vice member under the following conditions:

e  The employer must be covered by the statute, meaning
it has 50 or more employees.

e The employee seeking leave must be covered by the
statute, meaning that he or she has been employed for
at least 12 months (which may be non-consecutive),
and has worked at least 1,250 hours in the previous 12
months.

e The employee seeking leave must be the spouse, child,
parent, or next of kin (defined as, “the nearest blood
relative”) of the injured service member.

e The service member must be a member of the Armed
Forces who is undergoing medical treatment, recu-
peration, or therapy for “an injury or illness incurred
by the member in line of duty on active duty in the
Armed Forces that may render the member medically
unfit to perform the duties of the member’s office,
grade, rank, or rating.”

e Up to 26 work weeks of leave must be granted. The 12
weeks of leave to which the employee might be enti-
tled for other reasons is counted against the 26 weeks
of leave.

e |Leave to care for an injured service member can be
taken only once during a single 12 month period.

e Leave to care for an injured service member can be
taken intermittently when medically necessary.

e If leave is taken intermittently, the employer can re-
quire the employee to transfer temporarily to an avail-

able alternative position with equivalent pay and bene-
fits which better accommodates recurring periods of
leave.

e Leave need not be paid. However, if an employer of-
fers paid leave, the eligible employee may elect, or the
employer may require, that the employee substitute
accrued paid vacation, personal leave, family leave, or
medical or sick leave for any part of the 26 week pe-
riod.

e Usual notice rules apply if the leave is foreseeable.

e In the event that a husband and wife are employed by
the same employer, they are entitled to 26 weeks of
leave in the aggregate.

e The employer can require medical certification from
the healthcare provider of the service member.

Another section of the amendments will not be-
come effective until the Secretary of Labor issues defin-
ing regulations. That amendment permits an employee to
take up to 12 weeks of leave because of any “qualifying
exigency (as the Secretary [of Labor] shall, by regulation,
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determine) arising out of the fact that the spouse, or a son,
daughter, or parent of the employee is on active duty (or
has been notified of an impending call or order to active
duty) in the Armed Forces in support of a” national de-
fense callup. The leave may be taken intermittently or on
a reduced leave basis, and the employee may be required
to substitute accrued paid vacation time, personal leave,
or family leave. “Reasonable and practicable” notice of
the leave must be given. The employer can request certifi-
cation in the manner that the Secretary of Labor is re-
quired to prescribe.

These changes will require updated notice posters
for employers covered by the FMLA. The posters are
commercially available.

On February 8 the Department of Labor gave no-
tice of proposed changes in regulations implementing the
FMLA. The proposed changes include the following:

e Notice of Leave. Current regulations permit an em-
ployee to give notice of the need for FMLA leave
within two full business days after an absence. This
has led to abuses when employees disappear for an
hour or a day, and offer no explanation until two days
later. The proposed regulations require that in most
cases an employee must follow the employer’s call-in

procedure for reporting an absence.

Light Duty. The proposed regulations make it clear
that an employee who is performing light duty is not
on FMLA leave.

Waiver of Rights. The proposed regulations make it
clear that an employee can voluntarily settle FMLA
claims without approval of a court or the Department
of Labor.

Serious Health Conditions. One of the definitions of
“serious health condition” requires three consecutive
days of incapacity plus “two visits to a health care
provider.” The proposed regulations say that the two
visits must occur within thirty days of the date of inca-
pacity. The proposed rule also defines “periodic visits”
for chronic serious health conditions as at least two
visits to a health care provider per year.

Substitution of Paid Leave. The statute says that em-
ployees may take, and employers may require employ-
ees to take, any accrued paid leave concurrently with
FMLA leave. The proposed rule extends this to all
forms of accrued paid leave -- paid vacation time, or
paid time off, if requirements of the paid leave policy
are met. Of course, an employee is always entitled to
unpaid FMLA leave if he or she does not qualify for
paid leave.

e Perfect Attendance Awards. Employers who give per-
fect attendance awards must count FMLA leave as
time “present.” This understandably creates resent-
ment by employees who were actually present. The
proposed regulation allows employers to deny perfect
attendance awards to employees who take FMLA
leave, so long as employees taking non-FMLA leave
are treated the same.

e Employer Notice Obligations. The proposed rule ex-
tends the time for employers to send out eligibility and
designation notices from two business days to five.

e Medical Certifications. If the medical certification
provided by the employee is incomplete or insuffi-
cient, the employer can return it to the employee,
specifying in writing what is lacking, and give seven
calendar days to cure the deficiency. The proposal also
allows direct contact between the employer and the
health care provider for “authentication” or
“clarification” of the medical -certificate.
“Authentication” means providing the health care pro-
vider a copy of the certification and requesting verifi-
cation that the information was completed or author-
ized by the provider. “Clarification” means contacting
the health care provider to understand the handwriting
on the medical certification or to understand the mean-
ing of the response. Employers still may not ask the
health care provider for additional information beyond
that contained on the medical certification form. In
addition, HIPAA medical privacy requirements must
be met.

e Refreshing Medical Certifications. Under the proposed
regulations employers can request a new medical certi-
fication each leave year for medical conditions that
last longer than one year. For conditions predicted to
last for “a lifetime” or “unknown duration,” the em-
ployer can request recertification at least every six
months. The proposed general rule is that recertifica-
tion can not be requested more often than every thirty
days in connection with an absence.

e Fitness for Duty Certifications. Current regulations
allow employers to enforce uniformly applied policies
requiring a fitness for duty certification before resum-
ing work. The proposed regulations allow an employer
to require that the certification address the employee’s
ability to perform the essential functions of the job.
Where reasonable job safety concerns exist, the em-
ployer may require a fitness for duty certification be-
fore an employee returns from intermittent leave.

The FMLA is a complex, highly technical statute.
DOL regulations cover over 40 pages of fine print. The
foregoing discussion is, of necessity, general. Employers
should contact counsel if they have specific questions.
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The Federal Arbitration Act' (“FAA”) makes
written arbitration agreements “evidencing a transaction
involving commerce” enforceable. But what if the dispute
is one that falls within the exclusive jurisdiction of a state
or federal administrative agency? The U.S. Supreme
Court answered that question in Preston v. Ferrer,? issued
on February 20. The dispute was one between television
personality “Judge Alex” and an entertainment industry
attorney seeking fees under a contract. The attorney in-
voked the contract’s agreement to arbitrate. Judge Alex
claimed that the contract was unenforceable under the
California Talent Agencies Act (“TAA”), because the
lawyer was in reality an unlicensed talent agent. Judge
Alex asked for a determination of the issue by the Cali-
fornia Labor Commissioner. The California Courts de-
nied the attorney’s motion to compel arbitration of the
issue, ruling that the Talent Agencies Act vested exclu-
sive original jurisdiction in the California Labor Commis-
sioner. The Supreme Court made quick work of the case,
ruling that, “When parties agree to arbitrate all questions
arising under a contract, the FAA supersedes state laws
lodging primary jurisdiction in another forum, whether
judicial or administrative.” Thus, the Court ruled, the
guestion of whether the attorney is covered by the TAA
must be decided by an arbitrator, rather than the Califor-
nia Labor Commissioner, because that is the effect of an
“all disputes” arbitration clause.

Preston v. Ferrer gives further support to em-
ployer efforts to use arbitration to avoid the jurisdiction
of governmental agencies such as the Equal Employment
Opportunity Commission or the Massachusetts Commis-
sion Against Discrimination. Note, though, that while
arbitration may avoid agency jurisdiction over the em-
ployee’s claim, the agencies all take the position that they
have the right to conduct independent investigations and
order remedies in the name of the sovereign. Thus, if the
employment-related claim is serious enough, an arbitra-
tion agreement with an individual employee will not
avoid action by the governmental agency.
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Enforceability of personnel manuals is a continu-
ing theme in Massachusetts litigation. LeMaitre v. Massa-
chusetts Turnpike Authority® raised the question of
whether modifications of a manual have retroactive ef-
fect. It has long been the belief among employment law-
yers that an at-will employee accepts changes in the terms
of employment, even retroactive ones, if the employee
continues working after the changes are announced by the
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employer. This commonly arises when commission rates
on closed transactions or stock option awards are
amended retroactively by the employer.* LaMaitre v.
MTA has clarified the situation.

When LaMaitre started work as a non-union en-
gineer in 1975, the Authority had a written policy of pay-
ing employees a certain percentage of the value of ac-
crued unused sick time upon retirement after ten or more
years of service. The percentage was initially 50%, but
was changed to 20% in 1996. The modification was made
by a policy directive stating that it “superseded” previous
policies. When LeMaitre retired, the Authority took the
position that the 1996 directive had retroactive effect, so
paid only 20% of his unused sick leave.

LeMaitre brought suit and won summary judg-
ment for an award calculated on the basis of the earlier
50% benefit for sick leave accrued before the 1996
change. The Appeals Court sustained the award. It ruled
that each of the policy statements “constituted a legally
binding offer to reward employees with certain cash and
medical benefits that became irrevocable once an em-
ployee signified his acceptance.”

“In other words, once LeMaitre accepted the Au-
thority’s various offers by continuing to work in reliance
on their specific terms, the rights he accrued thereunder
could not be extinguished. Consequently, as there is no
indication that LeMaitre agreed to forfeit the benefits to
which he became entitled during each successive period,
the Authority breached its agreement by refusing to com-
pensate LeMaitre upon retirement at the rates that applied
when he earned the accrued sick leave.”

How should employers respond to this decision?
First, in terms of employee morale, it is best to assume
that benefits promised to an employee must be paid, and
that any reduction in benefits will be prospective only.
However, if the employer wants the policy change to
have retroactive effect, the employee manual must in-
clude a prominent statement that it does not constitute a
promise of any kind and that, regardless of what the man-
ual says or provides, the employer promises nothing.’
Failing that, one can assume that the Massachusetts
courts will enforce personnel manual promises which
employees reasonably rely upon by continuing their em-
ployment.
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Massachusetts law requires employers to make
reasonable accommodations to the sincerely held reli-
gious beliefs of employees. The statute’ defines

“reasonable accommodation™ as “such accommodation to
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an employee’s or prospective employee’s religious obser-
vance or practice as shall not cause undue hardship in the
conduct of the employer’s business.” The statute defines
“undue hardship” to include “the inability of an employer
to provide services which are required by and in compli-
ance with all federal and state laws, including regulations
or tariffs promulgated or required by any regulatory
agency having jurisdiction over such services or where
the health or safety of the public would be unduly com-
promised by the absence of such employee or employees,
or while the employee’s presence is indispensible to the
orderly transaction of business and his or her work cannot
be performed by another employee of substantially simi-
lar qualifications during the period of absence, or where
the employee’s presence is needed to alleviate an emer-
gency situation.” The employer has the burden of show-
ing undue hardship.

MBTA v. MCAD? involved the right of a Sev-
enth Day Adventist who applied for a bus driver’s posi-
tion to take off from sundown on Friday to sundown on
Saturday, which he observed as the Sabbath. Although the
MBTA claimed that it had a policy for dealing with
claims of religious accommodation, the policy was un-
written, and no effort was made to determine whether an
accommodation was feasible. The MCAD ruled for the
employee, awarded emotional distress damages and attor-
neys’ fees, and ordered the MBTA to hire him. The Supe-
rior Court affirmed the MCAD’s ruling, as did the SJC.

In the course of its decision, the SJIC made the
following observations of interest:

e When claiming religious accommodation, the em-
ployee has the burden of proving that the employer
required him to violate a religious practice compelled
by his sincerely held belief, and that he gave ten days
advance notice. The employer then has the burden
either to accommodate the employee’s request or
prove that accommodation would impose an undue
hardship, as defined by the statute. “An employer’s
mere contention that it could not reasonably accom-
modate an employee is insufficient.”

e An employer cannot be forced to accommodate an
employee’s beliefs by leaving the employee’s shift
uncovered, by paying overtime to a replacement
worker, or by requiring another employee to swap
shifts involuntarily. However, the employer is required
to pursue the issue of voluntary swaps.

e While an employer is not required to engage in an
interactive process to identify a religious accommoda-
tion (as employers are when a handicapped accommo-
dation is requested), the SJIC “encourages” an interac-
tive process. Indeed, in most cases, an employer will
be hard pressed to show that no accommodation was
feasible unless it engages in an interactive process.
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Lessons for employers are,

e Have a written procedure for dealing with requests for
a religious accommodation.

e Follow the procedure and document it.

e If no accommodation is feasible, be prepared to show
that the requested accommodation would impose an
“undue burden” on the business in economic terms.
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Nancy Billings claimed that her boss, the Town
Administrator of Grafton, Massachusetts, created a hostile
work environment by staring at her breasts. When the
selectmen separated the two by transferring Billings to
another department, she claimed that their action was re-
taliatory. A U.S. District Court judge ruled against Bill-
ings and dismissed the case. The First Circuit Court of
Appeals reversed and remanded for trial. ™

Billings claimed that the Town Administrator
stared at her breasts for as long as five seconds and that,
“It happened a lot.” She complained, and the Selectmen
ordered an investigation by the Town’s labor lawyer. Bill-
ings refused to participate, fearing bias by the Town law-
yer. He found that the Town Administrator had not stared
at Billings’ chest, but simply “does not maintain eye con-
tact when conversing with others.” Just before the law-
yer’s report was submitted, Billings filed a charge of dis-
crimination with the EEOC and the MCAD. Employees
who remain on the staff while pursuing discrimination
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claims always present difficult problems, principally from
the risk that any change in the terms or conditions of em-
ployment will be seen as a retaliation for filing the claim.

Billings filed suit in U.S. District Court and the
Selectmen hired an outside lawyer to investigate new in-
cidents claimed by Billings. This lawyer interviewed the
Town Administrator and noticed that his eyes frequently
darted to her chest and back up, but concluded that he
simply had wandering eyes. Indeed, the Administrator
was diagnosed with “alternating intermittent exotropia,” a
condition in which one eye or the other loses fixation and
drifts outward. The investigator reported that, while the
Administrator did look at Billings’ chest, he did not “leer”
at her.

As the court case was proceeding, the Town Ad-
ministrator had a heart attack and was hospitalized. Upon
returning to work, he sought a disability accommodation
to reduce his stress level. He offered a letter from his psy-
chiatrist saying that continued work with Billings would
jeopardize his health, perhaps causing him to cease em-
ployment.

Meanwhile, Billings had made new complaints of
retaliation. Squeezed between Billings’ charges of hostile
work environment and retaliation on the one side, and the
Town Administrator’s request for a disability accommo-
dation on the other, the Selectmen transferred Billings to
the Recreation Department with the same pay, hours, and
benefits. However, in the new position, she had to punch
a clock and pay union dues. She claimed a loss of pres-
tige.

When the Town Administrator retired, Billings
sought reinstatement to her old position as secretary to the
new Town Administrator. The Selectmen refused, saying
that Billings had been replaced by a new permanent em-
ployee, who was doing the job well. Billings again
claimed retaliation.

While the District Court judge found that the evi-
dence was insufficient to support a finding of hostile en-
vironment or of a material change in working conditions
sufficient to support a claim of retaliation, the Court of
Appeals disagreed. Quoting a Supreme Court precedent,
it said, “The objective severity of harassment should be
judged from the perspective of a reasonable person in the
plaintiff’s position, considering all the circumstances,”
and that the existence of hostility in a workplace “does
not depend on any particular kind of conduct.” A worker
“need not be propositioned, touched offensively, or har-
assed by sexual innuendo in order to have been sexually
harassed.” In other words, the deciding factor will always
be context and degree of severity and pervasiveness,
which can be resolved only by a jury on the basis of infer-

ences drawn from a wide array of circumstantial evi-
dence, including harassment of other employees. The
practical effect seems to be that reported decisions in this
area have no precedential value, and every case will stand
on its own facts, to be decided by a jury.

Turning to Billings’ claims of retaliation, the
Court said, again quoting Supreme Court precedent, “a
plaintiff must show that the reasonable employee would
have found the challenged action materially adverse,
which in this context means it might well have dissuaded
a reasonable worker from making or supporting a charge
of discrimination.” Applying this test, the First Circuit
found that a jury might find the following post-complaint
conduct by the Town retaliatory: giving Billings a verbal
warning for opening a letter to the Town Administrator
marked “personal and confidential”’; not paying her for
time away from work for her own deposition; transferring
her to the less prestigious position of secretary in the Rec-
reation Department; barring her from the Town Adminis-
trator’s office; and refusing to reinstate her as secretary to
the Town Administrator when the incumbent retired. The
entire case was returned to the District Court for trial.

The only lesson to be drawn from this case is that
it is not always easy to reconcile the competing rights of

employees.
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The National Labor Relations Board recently an-
swered a question of first impression -- to what extent can
employers adopt policies limiting use of the corporate e-
mail system for union-related communications? The re-
sult was favorable to employers, but by a narrow margin
of only 3 to 2. In The Guard Publishing Company™ the
NLRB ruled that a business’s policy that,
“Communication systems are not to be used to solicit or
proselytize for commercial ventures, religious or political
causes, outside organizations, or other non-job-related
solicitations,” could be used to prohibit union-related so-
licitations, even though the business tolerated use of its e-
mail system for personal messages. The Board empha-
sized that an employer has the right to restrict use of its
own property, so long as it does so on a non-
discriminatory basis, and without an anti-union motive.
The Board adopted a narrow view of discrimination. It
ruled that the employer’s toleration of e-mail jokes, baby
announcements, party invitations, and offers of tickets did
not open the door to union-related communications be-
cause the employer did not permit commercial solicita-
tions or solicitations by organizations other than the
United Way. An employer “may draw a line between
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charitable solicitations and non-charitable solicitations,
between solicitations of a personal nature (e.g., a car for
sale) and solicitations for the commercial sale of a prod-
uct (e.g., Avon products), between invitations for an or-
ganization and invitations of a personal nature, between
solicitation and mere talk, and between business-related
use and non-business-related use.” In short, employers
can not prohibit union-related e-mails because they are
union related, or because they are efforts to organize,
join, or assist labor organizations, bargain collectively, or
engage in other concerted activities.

Adopting a union-neutral policy is one thing,
policing it is another. Unionized employers can assume
that unions will test the neutrality of any policy by send-
ing e-mails that violate it, just to see if the “neutral” rule
is enforced.

How should an employer respond to this deci-
sion? First, if it has no policy on e-mail use, it should
adopt one. The policy should also cover use of tele-
phones and the Internet. Have the policy reviewed by
labor counsel before it is promulgated. It is probably not
wise to adopt a new, restrictive, policy on the eve of or in
the midst of a union organizing campaign. Union neutral
justifications for the policy should be found, such as
“preserving server space, protecting against computer
viruses and dissemination of confidential information,
and avoiding company liability for employees’ inappro-
priate e-mails” (in the words of the NLRB), not to men-
tion considerations of employee productivity. Once
adopted, the policy should be enforced.

19 U.S.C. 81, et seq.

Zpreston v. Ferrer, __ U.S.___ (2008).

370 Mass.App.Ct. 634 (2007).

4 See, for example, Gebhard v. Royce Aluminum Corporation, 296 F.2d 17, 19
(1st Cir. 1961), saying, “Since the defendant could discharge plaintiff at any
time, it could equally initiate modifications at any time, other than as to ac-
crued matters. Plaintiff’s only alternatives were to accept the new conditions,
or quit. By continuing to work, plaintiff, knowing the newly proposed terms,
accepted them as a matter of law.” (internal citations omitted)

®70 Mass.App.Ct. at 639.

670 Mass. App. Ct. at 641. See, Eigerman v. Putnam Investments, Inc., 450
Mass. 281 (2007), where the SJC reversed an Appeals Court decision and
enforced the employer’s clearly stated contractual right not to redeem stock
awarded as part of an equity participation plan.

"G.L. c.151B, §84(1A).

8450 Mass. 327 (2008).

®450 Mass. at 336.

©Billings v. Town of Grafton, __ F.3d ___, 2008 WL 324902 (1st Cir.
2008).

1351 NLRB No. 70 (Dec. 16, 2007).
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